
©2018 All Rights Reserved.

2018 HARASSMENT AND DISCRIMINATION TRAINING AND INVESTIGATIONS

Maggie Hickey
Lauren S. Novak
October 2018



OBJECTIVES

 Help you identify behavior that may be discrimination or 
harassment

 Understand the concept of—and avoid—retaliation

 Understand the complaint and investigation process

 General Guidelines for Internal Investigations

 Identify and address bullying and abusive behavior

 Questions
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THE ENTITY YOU HAVE JURISDICTION 
OVER SHOULD HAVE ZERO TOLERANCE 
FOR ANY AND ALL FORMS OF 
DISCRIMINATION AND HARASSMENT
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DISCRIMINATION



ANTI-DISCRIMINATION LAWS

 Title VII of the Civil Rights Act

 Pregnancy Discrimination Act

 Age Discrimination in 
Employment Act

 Americans with Disabilities Act

 The Genetic Information 
Nondiscrimination Act

 State and Local Laws
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Protected Characteristics

 Race

 Color

 Religion

 Sex

 National Origin

 Citizenship

 Age

 Disability

 Additional categories protected by state or local laws 
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Examples of Prohibited Conduct

 It is unlawful to discriminate against an applicant or employee on the 
basis of a protected characteristic with regard to:
− Hiring and firing;

− Wages, compensation, and fringe benefits;

− Transfer, promotion, layoff or recall;

− Recruitment;

− Testing;

− Use of Company facilities;

− Training;

− Application of Company policies; and

− Other terms and conditions of employment
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Types of Discrimination Prohibited

 Intentional Discrimination

− Treating individual persons less favorably than other employees 
because of a particular protected characteristic

 Adverse Impact Discrimination

− Facially neutral employment practices or policies that result in one 
protected group being treated significantly less favorably than 
employees in other groups
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HARASSMENT



HARASSMENT

 WHAT?  What types of harassment are prohibited?  And what is it?  

 WHO? Who can be a harasser? And who is protected from harassment?

 WHERE? Where can it happen? Where is it prohibited?

 WHY? Why are we talking about it?

 HOW? How did the Employer respond?
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WHAT IS HARASSMENT?

Insulting, intimidating, offensive behavior, or harassment 
towards someone …

because of … 

the person’s legally protected status or characteristic … 
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HARASSMENT IS PROHIBITED BY LAW 
AND OFTEN BY AN EMPLOYER’S POLICY
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TWO KINDS OF HARASSMENT

 “Quid Pro Quo”  

− Typically involves 
supervisor/manager to 
employee harassment

 Hostile Work Environment 

− Can be created by supervisors/ 
managers, employees, or others 

schiffhardin.com | 13



QUID PRO QUO 

 Latin term meaning “this for 
that.”  For example... 
− I’ll give you the shift change 

you’ve been asking for if you go 
out with me.

− You can forget about that 
promotion unless you sleep with 
me.

 Submission to or rejection of 
such conduct is used as a basis 
for making decisions regarding 
promotions, transfers, salary 
increases, etc.  
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WHAT KIND OF CONDUCT CREATES A “HOSTILE WORK 
ENVIRONMENT”?
 Unwelcome conduct

 Based on a protected 
characteristic

 Offensive to the recipient and to 
a reasonable person

 The conduct must be severe 
and/or pervasive
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Unwelcome Conduct Can Be….

Verbal Physical

Written Visual
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Examples of Inappropriate Verbal Conduct

 Flirtation

 Requests for sexual favors

 Suggestive compliments or 
teasing

 Unwelcome pressure for dates

 Jokes, stories, or nicknames 
with racist, sexist or other 
disparaging overtones

 Degrading comments

 Epithets or slurs

 Music
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Examples of Inappropriate Physical Conduct

 Hitting
 Pushing
 Glaring
 Threatening gestures
 Leering or staring
 Sexually suggestive sounds or gestures
 Grabbing
 Kissing
 Hugging 
 Cornering
 Pinching



Examples of Inappropriate Written / Visual Conduct
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 Pornography
 Texting
 Emails
 Letters
 Pictures
 Calendars



THE BEHAVIOR MIGHT NOT BE SEXUAL IN NATURE

Nonsexual conduct or language directed at an 
employee because of his or her sex may create a 
hostile environment.

Example:  gifts
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INTENTIONS VS. PERCEPTIONS
What if you were just being funny?
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“[T]oday I am announcing that, in the coming weeks, I will 

be resigning as a member of the United States Senate.”



INTENTIONS VS. PERCEPTIONS

What if your advances seem welcome?
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“I always felt that I was pursuing shared feelings, 

even though I now realize I was mistaken.”



INTENTIONS VS. PERCEPTIONS

What if you ask first?
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“These stories are true. At the time, I said to myself that what I did

was O.K. because I never showed a woman my **** without asking

first, which is also true. But what I learned later in life, too late, is that

when you have power over another person, asking them to look at

your **** isn’t a question. It’s a predicament for them. The power I

had over these women is that they admired me. And I wielded that

power irresponsibly.”



WHO CAN BE A HARASSER? WHO IS PROTECTED?



WHO CAN BE A HARASSER?

 Supervisors, Managers, Executives, Directors

 Co-workers

 Vendors and Contractors

 Customers
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WHO IS PROTECTED FROM HARASSMENT?

Employees

Temporary 
workers

Unpaid interns 

Volunteers

Applicants

Independent 
Contractors
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WHEN AND WHERE DOES HARASSMENT HAPPEN?



WHERE/WHEN DOES HARASSMENT HAPPEN?  
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Anywhere!   Any time!



WHERE/WHEN DOES HARASSMENT HAPPEN?  
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And especially in these places:



WHEN AND WHERE IS HARASSMENT PROHIBITED?

 Non-Harassment Policy applies to ALL TIMES when employees
interact – including after-hours social gatherings, and ALL PLACES
where they interact, including on social media
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WHY ARE WE TALKING ABOUT HARASSMENT?



THE LEGAL CASE FOR PREVENTING HARASSMENT

 Harassment violates the law

 Federal and state law, and some municipalities, 
prohibit discrimination and harassment

 Employees may file charges with a federal, 
state, and/or local agency 
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THE LEGAL CASE FOR PREVENTING HARASSMENT:  
EMPLOYER LIABILITY

 Employers can be liable for an employee’s 
actions if a supervisor’s harassment results 
in an action such as termination or 
demotion or if an employee can 
demonstrate a hostile work environment

 Individuals may be personally liable for 
sexual harassment
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THE BUSINESS CASE FOR PREVENTING HARASSMENT

 Undermines trust and respect

 Affects all employees – not only the harasser and victim

 Lowers morale

 Siphons energy

 Reduces productivity

 Tarnishes the employer’s reputation and brand

 Loses customers and business
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HOW DOES THE EMPLOYER RESPOND? REPORTING AND 
INVESTIGATIONS



RECOGNIZES BARRIERS TO REPORTING HARASSMENT

Why wouldn’t someone report sexual harassment or discrimination?

− Unsure of the law

− Unaware of policies

− Confused about what caused the behavior – “Was it my fault?”

− Concern over not being believed/being called a “liar”

− Afraid of damaging career – being considered not tough enough

− Afraid of retaliation
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HOW DO SUPERVISORS TYPICALLY LEARN OF 
HARASSMENT? 

THERE ARE NO MAGIC WORDS! 

− Typically, supervisors learn of harassment through:

Anonymous complaints

Rumors (“I heard something I want to share . . . “)

Informal complaints (for example, "This isn't a complaint, but…" 
or "I don't want you to do anything, but…")

Personal observations
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HOW DO SUPERVISORS TYPICALLY LEARN OF 
HARASSMENT? 

− Typically, supervisors learn of harassment through:

Observing "unwelcomeness" such as seeing a change in behavior, 
comments, or body language

Agency inquiries and charges 

Formal complaints or grievances 

Demand letters from employees

Lawsuits
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INVESTIGATION OF COMPLAINTS OF HARASSMENT

− What does an investigation entail?

Confidentiality - to the extent possible  

A timely response.  

An impartial and timely investigation

A qualified investigator

Documentation and tracking 

Appropriate options for remedial actions and resolution if 
misconduct is found 

Timely closure
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General Guidelines for Internal Investigations



Overview

I. Complaints

II. Investigative Team

III. Investigative Plan

IV. Getting the Evidence: Records

V. Getting the Evidence: Witnesses

VI. Concluding the Investigation
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How do complaints come in?
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I.   Complaints



Complaints

 Internal Whistleblowers (Employees)

 Discussions with Managers/Business Leaders

 Audits

 Personal Observations

schiffhardin.com | 43



Who conducts internal investigations?

schiffhardin.com | 44

II.   Investigative Team



Know Your Resources & Use Them
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Investigator

Compliance

Legal Internal Audit

HR



Your Role as an Investigator

 Project Integrity, Ethics, and Compliance

 Be Neutral

 Be Timely

 Ask Questions: Your Supervisor
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Now that I have been assigned to an 
investigation, what should I do?

III.   Investigative Plan



The Goal
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Records
Complaint

Witnesses

Truth



Getting Started
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Complaint



The Complaint

Focus

• What are the key allegations?

• What can we investigate?

• What should we investigate?

• What will we investigate?
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The Complaint (cont.)

Elements
• What rules, laws, or policies apply?

• What are the elements?
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The Complaint (cont.)

Initial 
Considerations

• Answered “What?” Now:
When? 
Where? 
How? 
Who?

• Are immediate actions necessary?
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The Complaint (cont.)

Investigative
Plan

• What do we need to know?

• What are the best sources of that information?

• Who are the best sources of that information?
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The Complaint (cont.)

Investigative
Plan

• List potential witnesses, by priority & access

• List documents, by priority & access

schiffhardin.com | 54



What records can I get?
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IV.   Getting the Evidence: Records



The Goal
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Records
Complaint

Witnesses

Truth



Evidence - Internal Records
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Employee
Records

• While you may have limited access to personnel files, 
consider asking the Personnel Relations Department 
specific questions (i.e., Did the subject receive relevant 
trainings or discipline?) 

• Employee Contracts/Collective Bargaining Agreements: 
Are there provisions of the contract that apply?

• Case Management Database: If there was a related 
investigation, what was the outcome? 



How do I preserve records?
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IV.   Getting the Evidence: Records (cont.)



Preserving Evidence: Front End
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How do I 
preserve

documents?

• Request the information quickly (before it is lost 
or destroyed)

• The key role of I.T. 



Preserving Evidence: Back End
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Keep an 
Organized 
Case File

• Maintain and log materials: 
description, date of receipt, chain of custody, etc.



How do I interview witnesses?
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V.    Getting the Evidence: Witnesses



The Goal
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Records
Complaint

Witnesses

Truth



Interviewing: Overview

Be Prepared

Build Rapport

Be Flexible

Preserve the Interview

Getting the Truth
(as the witness 
believes it to be)
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How Do I Prepare for Interviews?

V.   Getting the Evidence:  Witnesses (cont.)



Preparing for Interviews
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Create an 
Outline

• Create a script for your introduction and 
employee rights (e.g., Garrity, Upjohn or 
Johnnie’s Poultry Warnings)

• Why am I interviewing this person? 
(Foundation)

• What do I need to know from them? 



Preparing for Interviews (cont.)
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Outline
(cont.)

• Know your witness (personnel file, internet 
profiles)

• Look for: 
- motives to tell & to hide the truth
- ways to build rapport (e.g., common ground)



Preparing for Interviews (cont.)
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Outline
(cont.) • Best practices: each investigator should be 

equally prepared to ask questions and take notes



Preparing for Interviews (cont.)
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Schedule

• Is this interview purely informational? 

• In person interviews are best  then video 
then telephone

• Are they bringing a representative? Will this 
affect the timing of the investigation?

• Can you bring a second/note taker?



*Note:  Do I Have to Call the Union?



Union Representation (United States)

Provide
Weingarten

rights

• Check with Legal Counsel before interviewing 
Union employees and other employees with 
unique contract relationships

• Contact the Union representative before any 
interview that could result in discipline for the 
witness employee
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*Note:  Is the Employee Entitled to an Attorney?



Attorney Representation

Respond to 
requests

for an attorney

• Employees are generally not entitled to an 
attorney

• In certain cases such a request may be granted

• When in doubt, contact the Legal Department
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How do I build rapport?

V. Getting the Evidence: Witnesses (cont.)



Rapport
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Make it a 
Conversation

• Be someone the witness wants to tell the truth 
(goes back to preparation)

• Exhibit a belief in their character

• Exhibit competence and confidence

• Be the “good cop” first



Rapport: Where to Interview
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Setting
• Set the scene to build rapport (not intimidate)

• Limit barriers (e.g., tables)

• Don’t face distractions (e.g., windows/televisions)



Rapport: Example Setting
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How do I interview? (Be Flexible)

V. Getting the Evidence: Witnesses (cont.)



Flexibility
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Be Present

• Don’t read from your script or outline unless you 
have to (i.e., be prepared); use it as a checklist

• Listen to the responses and adapt (do not force 
specific order without reason, such as locking in 
answers): ask necessary follow ups



Be Strategic: Open Questions

Benefits

• Great way to build rapport and ease the witness 
into the interview

• Great way to find new information

• Great way to learn how to interpret and follow the 
witness’s mannerisms 

• Locks witnesses into answers (let them walk 
themselves further into a lie)
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Costs

• Can take a lot of time to be effective



Be Strategic : Hypothetical Questions

Benefits

• Great way to test how the witness thinks about an 
important issue, and observe their reactions

• E.g., What should happen to an employee who 
accepts gifts from vendors?
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Costs

• Time

• Answers only provide a clues into how to read a 
witness—it is not direct evidence



Be Strategic: Leading Questions

Benefits

• Saves time

• Shows witness you are prepared and that they are 
less likely to get away with being untruthful
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Costs

• May come across as rude and lock up the witness

• May intimidate/confuse witness into saying 
something incorrect (follow up on key points &/or 
get corroborating evidence)



Be Strategic:

 Do not be afraid of silence

− Do not rush questions after answers.

− Let the witness sit with the silence.

− Often, they will fill it to explain or expand.
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Presenting Exhibits

 Know your exhibits (page & paragraph) and how to use them:

− Use witness to validate and discredit an exhibit

− Use an exhibit to validate or discredit the witness

 Only show the witness “clean” copies of documents that do not 
contain any notes or highlighting added during the investigation. 

 Keep a clear record of which documents are shown to the witness.

schiffhardin.com | 83



Concluding the Interview

Conclusion of
interviews

• Catch-all: Ask the witnesses if there is anything else 
that they think you should know in light of the 
interview topics. This is their opportunity. 

• Request that the witnesses not discuss with anyone 
the topics addressed or information provided during 
the interviews.

• Advise them to contact you directly with questions.
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Concluding the Interview

Conclusion of
interviews

(continued)

• Remind the witnesses not to destroy any relevant 
documents.

• Inform the witnesses that you may have follow up 
questions.

• Inform the witnesses that if they later remember 
additional relevant information to contact you.

• Thank the witnesses for their time and cooperation.
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Interviewing: Final Notes

Assure the witness that it is against the law for 
someone to retaliate against them

Avoid promising specific results or the timing of 
the process

Avoid disclosing information the witness shouldn’t 
know

Confidentiality

Things to 
Keep in Mind
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Notes on Confidentiality

 Don’t give unconditional 
guarantee of confidentiality

 Keep confidentiality consistent 
with good-business practices 
and the extent permitted by 
law

− Anonymity may hinder a full 
and complete investigation

− Protect your sources
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Preparation  Flexibility  Rapport  Honesty
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Don’t Have 
An Ego

• The goal is to get the witness to be honest and 
forthcoming; don’t stand in your own way by 
forcing a plan that isn’t working)

• E.g., if the witness is responding better to the 
note-taker, switch roles



How do I preserve the interview?

V. Getting the Evidence: Witnesses (cont.)



Preserving the Interview
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Notes

Should Not Be Verbatim

Clear & Concise

Consider Typing a Report

Flag New Issues & Leads



What is a Final Report?

VI.   Concluding the Investigation



The Goal
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Records
Complaint

Witnesses

Truth



Final Report (Best Practices)

Drafting a
final report

• The information set forth in the report should be 
as accurate and precise as possible and contain 
appropriate caveats

• The report should be written from a neutral 
perspective and include all exculpatory and 
mitigating information discovered during the 
course of the investigation
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My Report is Complete. Am I Done?

VI.   Concluding the Investigation



Closing the Investigation
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Consider Investigating Related Issues

Maintain File1.

2.



RETALIATION



WHAT IS RETALIATION

 A manager cannot:

− Discharge, demote, harass or take retaliatory action 

− against any individual who files a complaint, participates in an 
investigation, or opposes discrimination or harassment
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RETALIATION
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RETALIATION CAN BE OBVIOUS…OR NOT SO OBVIOUS

 Termination or demotion

 Denying an employee a promotion for filing a charge

 Changing an employee’s assignments

 Failing to communicate

 Ostracizing an employee or making him/her the subject of gossip

 Manager publicly describing the employee’s allegations as 
“unprofessional” and “bad for morale”
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Questions?


